
Schriften zum Wirtschaftsrecht

Band 263

The Protection of Minority Shareholders 
in Vietnam, Thailand and Malaysia

By

Susanne Olberg

Duncker & Humblot  ·  Berlin



SUSANNE OLBERG

The Protection of Minority Shareholders in Vietnam, 
Thailand and Malaysia



Schriften zum Wirtschaftsrecht

Band 263



Duncker & Humblot  ·  Berlin

The Protection of Minority Shareholders 
in Vietnam, Thailand and Malaysia

By

Susanne Olberg



The Faculty of Law of the Humboldt-University of Berlin
accepted this work as thesis in the year 2013.

Bibliographic information of the German national library

The German national library registers this publication in
the German national bibliography; specified bibliographic data

are retrievable on the Internet about http://dnb.d-nb.de.

All rights reserved

© 2014 Duncker & Humblot GmbH, Berlin
Typesetting: L101 Mediengestaltung, Berlin

Printing: buchbücher.de gmbh, Birkach
Printed in Germany

ISSN 0582-026X
ISBN 978-3-428-14349-8 (Print)

ISBN 978-3-428-54349-6 (E-Book)
ISBN 978-3-428-84349-7 (Print & E-Book)

Printed on no aging resistant (non-acid) paper
according to ISO 9706 

Internet: http://www.duncker-humblot.de



Table of Contents

A.	 Theoretical and Methodological Framework . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 11
I.	 Introduction . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 11
II.	 Definition of Terms   . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 13
III.	 Methodological Approach . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 15

1.	 Functional Comparative Law . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 15
2.	 New Institutional Economics . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 16

IV.	 The Conflict Between Majority and Minority Shareholders . .  .  .  .  .  .  .  .  	 19
1.	 The Principal-Agent Approach . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 19
2.	 Incomplete Contracts, Information Asymmetry and Opportunism . .  	 21
3.	 Private Benefits of Control  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 22

V.	 The Legal Protection of Minority Shareholders . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 23
1.	 Convergence Towards the Anglo-American Model  

of Corporate Law? . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 23
2.	 The Legal Devices Protecting Minority Shareholders . .  .  .  .  .  .  .  .  .  .  	 24

VI.	 The Factual Protection of Minority Shareholders . . . . . . . . . . . . . . . . . . 	 28
1.	 Incentives for the Expropriation of Minority Shareholders . .  .  .  .  .  .  	 28
2.	 Constraints on the Expropriation of Minority Shareholders  . .  .  .  .  .  	 30

a)	 Shareholder Activism  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 30
b)	 Independent Directors . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 33
c)	 Gatekeepers . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 37
d)	 External Product Market Competition  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 39
e)	 Control by the Capital Market . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 40
f)	 Private and Public Enforcement  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 41
g)	 Labor  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 42
h)	 Moral and Reputational Concerns . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 43
i)	 Internal Corporate Governance Practices . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 43

3.	 Conclusions  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 44
VII.	Empirical Research  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 44

B.	 The Legal Protection of Minority Shareholders in Vietnam, Thailand  
and Malaysia  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 48
I.	 Sources of Law  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 48
II.	 A Comparative Legal Analysis  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 	 49

1.	 Minority Shareholder Appointment Rights . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 49
2.	 Minority Shareholder Decision and Action Rights  . .  .  .  .  .  .  .  .  .  .  .  .  	 52
3.	 Independent Directors . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 57
4.	 Equal Treatment  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 59



6	 Table of Contents

5.	 Constraints and Affiliation Rights . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 60
6.	 Takeovers . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 63
7.	 Delisting . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 65

III.	 Conclusions . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 65

C.	 The Factual Protection of Minority Shareholders in Vietnam,  
Thailand and Malaysia . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 69
I.	 Vietnam  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 69

1.	 Features of the Vietnamese Corporate Landscape . .  .  .  .  .  .  .  .  .  .  .  .  .  	 69
a)	 Restructuring State-Owned Enterprises . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 71
b)	 General Corporations  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 73
c)	 Economic Groups   . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 76
d)	 Equitization of SOEs . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 78
e)	 The State Capital Investment Corporation  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 84
f)	 Ownership Structure and Means of Control   . .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 87

aa)	 Ownership Structure in Equitized Companies  . .  .  .  .  .  .  .  .  .  .  	 87
bb)	 Ownership and Control in Private Shareholding Companies .	 93
cc)	 Means of Control . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 95

2.	 Capital Market and Investors’ Base . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 96
3.	 Internal Corporate Governance Practices . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 102
4.	 Shareholder Activism . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 107
5.	 Foreign Investment . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 110
6.	 Gatekeepers  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 112
7.	 Public and Private Enforcement  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 114
8.	 Implications for the Legal Protection of Minority Shareholders . .  .  	 121

a)	 Minority Shareholder Appointment and Decision Rights  . .  .  .  .  	 121
b)	 Independent Directors and Equal Treatment  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 124
c)	 Constraints and Affiliation Rights . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 125

9.	 Summary . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 125
II.	 Thailand . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 127

1.	 The State-Party-Business Nexus . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 127
2.	 Features of the Thai Corporate Sector . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 135

a)	 Thai Corporations and Ethnicity  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 135
b)	 Ownership Structure  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 138
c)	 Control of Companies . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 147
d)	 State-Owned Enterprises  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 151

3.	 The Capital Market and Investors’ Base . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 154
4.	 Internal Corporate Governance Practices . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 161
5.	 Shareholder Activism  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 168
6.	 Foreign Investors . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 173
7.	 Gatekeepers  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 177
8.	 Public and Private Enforcement  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 180
9.	 Implications for the Legal Protection of Minority Shareholders  . .  	 187



	 Table of Contents� 7

a)	 Minority Shareholder Appointment and Decision Rights  . .  .  .  .  	 187
b)	 Independent Directors and Equal Treatment . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 188
c)	 Constraints and Affiliation Rights   . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 191

10.	Conclusions  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 193
III.	 Malaysia  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 196

1.	 The State-Party-Business Nexus . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 196
2.	 Features of the Malaysian Corporate Sector . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 210

a)	 The State as Owner, Shareholder and Investor . .  .  .  .  .  .  .  .  .  .  .  .  .  	 210
b)	 Ownership Structure and Means of Control . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 214

3.	 The Capital Market  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 220
4.	 Internal Corporate Governance Practices . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 226
5.	 Shareholders’ Activism  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 231
6.	 Gatekeepers  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 235
7.	 Public and Private Enforcement  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 237
8.	 Implications for the Legal Protection of Minority Shareholders  . .  	 243

a)	 Minority Shareholder Appointment and Decision Rights . .  .  .  .  .  	 243
b)	 Independent Directors and Equal Treatment . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 244

9.	 Conclusions  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 247

D.	 Summary and Conclusions . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 250
I.	 The Case of Thailand  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 250
II.	 The Case of Malaysia . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 252
III.	 The Case of Vietnam  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 255
IV.	 General Conclusions: Monitoring as a Public Good   . .  .  .  .  .  .  .  .  .  .  .  .  .  	 257

Appendices  . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 261

Bibliography . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 265

Subject Index . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 288



List of Tables and Figures

Table 1:	 Ownership Structure of Vietnamese Equitized Companies in 2001. .  	 88

Table 2:	 Ownership Structure of Vietnamese Equitized Companies in 2004. .  	 88

Table 3:	 Ownership Structure of Vietnamese Equitized Companies  
in 2008. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 89

Table 4:	 Number of Vietnamese Joint Stock Companies 2000–2008. .  .  .  .  .  .  .  	 94

Table 5:	 Capital of Vietnamese Joint Stock Companies in 2007 . .  .  .  .  .  .  .  .  .  .  	 94

Table 6:	 Number of Employees of Vietnamese Joint Stock Companies 2007. .  	 95

Table 7:	 Distribution of 220 Thai Business Groups by Ethnicity  
and Generation, 1997 . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 137

Table 8:	 Cash-flow and Voting Rights in Thai Corporations in 2000 . .  .  .  .  .  .  	 141

Table 9:	 Pyramidal Structures of Thai Corporations 1995–2000 . .  .  .  .  .  .  .  .  .  .  	 142

Table 10:	 Cross-holdings of Thai Corporations 1995–2000 . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 143

Table 11:	 Ownership Structure of Thai Corporations in 1996 and 2000     . .  .  .  .  .  	 144

Table 12:	 Ownership Structure of Thai Corporations 1996, 2000 and 2006     . .  .  	 145

Table 13:	 Cross-Shareholdings / Pyramidal Ownerships of Thai Corporations 
2003–2008. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 145

Table 14:	 Controlling Shareholders of Thai Corporations as Directors . .  .  .  .  .  .  	 147

Table 15:	 Attributes of Directors on the Boards of 323 Thai Listed Compa-
nies, 2000. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 148

Table 16:	 Shareholders as Top Managers of Thai Firms 1995–2000. .  .  .  .  .  .  .  .  	 149

Table 17:	 Board Memberships in Thai Firms 1995–2000. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 149

Table 18:	 Role of CEOs and Board of Directors in Thai Corporations . .  .  .  .  .  	 150

Table 19:	 Market Value of Thai Listed SOEs . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 153

Table 20:	 Stock Market Variables from 1975–2004. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 155

Table 21:	 Market Capitalization of Thai Listed Companies in Relation to 
GDP 2002–2006 . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 156

Table 22:	 Trading Characteristics by Type of Investor 2010 . .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 159

Table 23:	 Free Float of Thai Listed Corporations. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 160

Table 24:	 Perception of Thai Institutional Actors’ Role in Corporate Govern
ance . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 162



	 List of Tables and Figures� 9

Table 25:	 Results of AGM Assessment Project on Thai Listed Corporations .  	 165

Table 26:	 Tasks for Better Corporate Governance in Thailand . .  .  .  .  .  .  .  .  .  .  .  .  	 167

Table 27:	 Number of Thai Asset Management Companies and Funds  
1992–2009. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 171

Table 28:	 Net Asset Value of Thai Funds 2007–2009. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 171

Table 29:	 Transparency of Shareholding Structure of Thai Corporations 
2003–2008. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 191

Table 30:	 Problems Regarding Related-Party-Transactions  
of Thai Corporations 2003–2008. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 192

Table 31:	 Percentage of Thai Companies with “Conspicuous”  
Related-Party-Transactions . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 193

Table 32:	 Malaysian Equity Held by Ethnicity . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 209

Table 33:	 Shareholdings of Five Largest Shareholders in 731 KLSE  
Corporations in 1998. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 215

Table 34:	 Ownership Concentration for 731 Listed Corporations in 1998. .  .  .  .  	 215

Table 35:	 Control in 238 Malaysian Companies in 1996. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 216

Table 36:	 Concentration of Control and Company Size in Malaysian  
Corporations. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 217

Table 37:	 Separation of Ownership and Control in Malaysian Corporations. .  .  	 218

Table 38:	 Control of Malaysian Equity . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 219

Table 39:	 Percentage Changes in Categories of Malaysian Account Holders . .  	 222

Table 40:	 Paid-Up Capital by Types of Investors (RM). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 222

Table 41:	 Substantial Shareholdings of Malaysian Key Domestic Institutional 
Investors . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 224

Table 42:	 Independent Directors of 960 Malaysian Listed Companies as at 
December 2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 245

Figure 1: Market value of Thai SOEs 2002–2007. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 152

Figure 2: Market Capitalization of SET. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 156

Figure 3: Holdings in Thai Equity by Local and Foreign Investors. .  .  .  .  .  .  .  .  .  	 157

Figure 4: Total (buy+sell) Trading Value (Billions of Baht) Classified  
by Type of Investors. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  	 158





A. Theoretical and Methodological Framework

I. Introduction

The protection of minority shareholders has become a favorite subject of 
scholarly debate. The main reason is economic in nature: in an environment 
of weak protection, minority shareholders will hesitate to contribute to the 
funding of corporations, resulting in increases in the average cost of capital 
for corporations. This in turn will lessen the competitiveness of these cor-
porations in comparison to corporations in jurisdictions with higher protec-
tion of minority shareholders. Furthermore, capital will flow from jurisdic-
tions with weak protection to jurisdictions with stronger protection of mi-
nority shareholders. 

The debate on the protection of minority shareholders gained momentum 
after the Asian crisis in 1997 when international organizations like the 
World Bank called for better corporate governance in general and better pro-
tection of minority shareholders in particular.1 Johnson et al. found evidence 
that, rather than macroeconomic factors, “corporate governance in general, 
and the de facto protection of minority shareholder rights in particular, mat-
ters a great deal for the extent of exchange rate depreciation and stock 
market decline in 1997–98”2. The new awareness of the need for protection 
of minority shareholders was also reflected in a survey in December 1999 
among portfolio investors in the major financial centers of Asia (excluding 
Japan), the U.S. and Europe, who ranked respect for minority shareholder 
rights as the second most important factor in assessing Southeast Asian 
equities.3 Asian countries responded to these increasing demands for better 
protection of minority shareholders by wide-ranging legal reforms that in-
cluded the issuance of mandatory laws and regulations but also the drafting 
of voluntary codes of corporate governance. 

1  See for example World Bank, East Asia: Recovery and Beyond (2000) 107–111. 
2  Johnson, Simon et  al., Journal of Financial Economics 58 (2000) 141 (143). 

This argument is not undisputed. For other explanations, see for example Corsetti, 
Giancarlo et  al., Japan and the World Economy 11 (1999) 305; Krugman, Paul, 
What happened to Asia? (1998); Radelet, Steven et  al., Brookings Papers on Eco-
nomic Activity 1 (1998) 1.

3  Freeman, Nick J., Foreign Portfolio Investors’ Approaches to Thailand’s Equity 
Market (2000) 3, 24. 
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However, the question is whether and to what extent in practice these 
legal reforms result in enhanced minority shareholders’ protection. The 
impact that ‘law on the books’ has in reality depends on a wide range of 
factors. Human behavior is not only shaped by formal rules, but also by 
informal rules. Furthermore, the extent to which formal and informal rules 
are implemented depends largely on their enforcement characteristics. These 
factors might be summed up by the term ‘institutions’.4 In order to shed 
some light on the protection of minority shareholders in Vietnam, Thailand 
and Malaysia, the thesis will evaluate the formal and informal rules in re-
gard to minority shareholders’ protection and their enforcement characteris-
tics in the three countries. To this end, the thesis will be divided into two 
parts. The first part will compare the law on the books, in other words, the 
formal rules that regulate the protection of minority shareholders, in the 
three jurisdictions. The second part will evaluate which informal rules and 
enforcement characteristics determine the protection of minority sharehold-
ers in each country and, finally, assess these factors and their impact. 

This comparison is based on the reasons that follow. The thesis assumes 
that in line with a worldwide trend of convergence in corporate law along 
Anglo-American concepts of corporate law, there is also a convergence of 
the formal rules regarding the protection of minority shareholders in these 
three countries. Given such a convergence of legal concepts, informal rules 
and enforcement characteristics largely determine the differences between 
the jurisdictions. A comparison of the different countries therefore high-
lights which informal rules and enforcement characteristics cause similar 
formal rules to have different impacts. It thereby exposes the importance of 
informal rules and enforcement characteristics. 

The choice of Vietnam, Thailand and Malaysia is based on two facts. 
First, the countries have started to rethink their formal rules roughly at the 
same point in time. Second, they have a totally different background inter 
alia in terms of different levels of economic development and completely 
different political systems. To start with, they have different political back-
grounds ranging from a socialist to a democratic political system, and dis-
play different stages of capital market development and investors’ bases. 
The comparison between the three countries is therefore especially qualified 
to highlight the importance of the local context of legal rules aiming to 
protect minority shareholders. The most interesting point, however, and the 

4  North, Douglass C., The American Economic Review 84 (1994) 359 (360). See 
also Kirchner, Christian, Comparative Law and Institutional Economics – Legal 
Transplants in Corporate Governance, in: Nobel, Peter / Gets, Marina (ed.), (2006) 
201 (205) where institutions are defined as general rules together with the enforce-
ment system. 
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main reason for the choice of these three jurisdictions is the fact that their 
jurisdictions have different legal origins: Malaysia belongs to the common 
law tradition, but also provides for sharia law. Thailand’s legal system is 
based on civil law, but influenced by the common law system, while Viet-
nam’s legal system is influenced by its socialist background and French 
civil law. A convergence along Anglo-American concepts of corporate law 
therefore highlights the difficulties in convergence and path dependencies. 
The objective of the thesis can therefore be summarized as illustrating the 
importance of context for the functioning of law, based on the example of 
a comparison of legal and factual protection of minority shareholders in 
Vietnam, Thailand and Malaysia.

II. Definition of Terms 

The thesis focuses solely on companies limited by shares. Other forms of 
associations including limited partnerships by shares are not considered. 
Private companies (or ‘privately held’ or ‘closed’ or ‘closely held’ compa-
nies) are also excluded from analysis. To the extent possible, the thesis will 
point out differences between unlisted and listed joint stock companies. 
Shareholders are the members of the company holding “a participation in-
terest in its capital (equity holder), composed of relatively small units called 
shares”5.

A starting point for the definition of minority shareholders is the differ-
entiation from the majority shareholder. Perakis argues that “minority is a 
relational legal concept, whose definition needs the notion of majority”6. 
The definition of majority shareholder harbors its own problems. Majority 
is often defined by reference to the voting power or the capital prevalence. 
In regard to voting power at the shareholders’ meeting, majority is usually 
defined as the power to enact a resolution. The threshold to pass a resolu-
tion, however, depends on the kind of resolution and jurisdictions may even 
provide different thresholds to pass an ordinary resolution. In most jurisdic-
tions, resolutions regarding important decisions require two-thirds or three-
fourths of votes whereas ordinary decisions require 50 percent of the votes 
although exceptions exist, such as the Vietnamese threshold of 65 percent 
to pass ordinary resolutions. However, the real percentage of voting power 
or capital prevalence that is necessary to pass a corporate resolution may 
differ significantly from the percentage stipulated in law. The Malaysian 

5  Perakis, Evanghelos, Rights of Minority Shareholders General Report, in: Pera-
kis, Evanghelos (ed.), (2004) 9 (16). 

6  See the considerations in Perakis, Evanghelos, Rights of Minority Shareholders 
General Report, in: Perakis, Evanghelos (ed.), (2004) 9 (17). 


